Clty of Sprlngfleld 36 Court Street

Springfield, MA 01103

Sp ec | al Meetl n g http://www.springfieldcityhall.com
~ Ag enda ~ Linda Fitzpatrick
413-787-6559
Thursday, September 11, 2014 5:00 PM Springfield City Hall -- Council Chambers

l. Call to Order

5:00 PM Meeting called to order on September 11, 2014 at Springfield City Hall -- Council
Chambers, 36 Court Street, Springfield, MA.

Il. Orders

1. Order (ID # 2752)

An Order to File Notice of Appeal of the Land Court Decision Dated August 14, 2014 (12-PS-
468569)

ATTACHMENTS:

o Palmer Renewable Energy Decision (PDF)
e  Notice of Appeal 9-11-2014 (DOCX)

City of Springfield Page 1 Printed 9/4/2014



2.1

City of Springfield Meeting: 09/11/14 05:00 PM

Initiator: Wayman Lee

SCHEDULED Sponsors: President - Ward 2 Councilor Michael A. Fenton
DOC ID: 2752

An Order to File Notice of Appeal of the Land Court Decision
Dated August 14, 2014 (12-PS-468569) (President - Ward 2
Councilor Fenton)

Order to File a Notice of Appeal

AN ORDER OF THE CITY COUNCIL IN THE CITY OF SPRINGFIELD,
MASSACHUSSETTS AUTHORIZING THE FILING OF A NOTICE OF APPEAL IN
THE CASE OF PALMER RENEWABLE ENERGY, LLC v. SPRINGFIELD ZONING

BOARD OF APPEALS

BE IT ORDERED THAT the Springfield City Council hereby authorizing the filing of the
attached Notice of Appeal from the Judgment of the Land Court dated August 14, 2014 in the
matter of Palmer Renewable Energy, LLC v. Zoning Board of Appeals for the City of
Springfield, Brenda Doherty, Daniel Morrissey, Henry Nowick, Maria Perez, Jose Gonzalez, and
Walter Gould (Docket No. 12 PS 461494 and Docket No. 12 PS 468569).
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COMMONWEALTH OF MASSACHUSETTS
Land Court
Department of the Trial Court
12 PS 461494 (AHS)

PALMER RENEWABLE ENERGY, LLC,
Plaintiff,

V8.

ZONING BOARD OF APPEALS OF THE CITY OF SPRINGFIELD, BRENDA DOHERTY,
DANIEL MORRISSEY, HENRY NOWICK, MARIA PEREZ, JOSE GONZALEZ, and
WALTER GOULD, ' '
Defendants.

12 PS 468569 (AHS)
PALMER RENEWABLE ENERGY, LLC,

Plaintiff,
vs.

ZONING BOARD OF APPEALS OF THE CITY OF SPRINGFIELD, BRENDA DOHERTY, }

DANIEL MORRISSEY, HENRY NOWICK, MARIA PEREZ, JOSE GONZALEZ, and
WALTER GOULD,
Defendants.

JUDGMENT

Plaintiff Palmer Renewable Energy, LLC, filed its unverified Complaint (12 PS 449538)

(the “Special Permit Case™) on June 23, 2011, pursuant to G. L. ¢. 40A, § 17 and G. L. ¢. 231A, §

1, appealing a decision of Defendant City Council of the City of Springfield (“City Council”)
which revoked a special permit (the “Special Permit™) which the City Council had issued to
Plaintiff on September 25, 2008, to construct a biomass energy plant (the “Project”).! The City
Council filed its Answer on August 3, 2011. On August 12, 2011, the Conservation Law
Foundation filed a Motion to Intervene. A case management conference was held on August 17,
2011. On September 14, 2011, the court denied the Motion to Intervene. On December 5,2011,
the parties filed a Joint Request for a Stay pending Plaintiff’s pursuing an as-of-right building

~ permit for the Project. At a status conference on May 28, 2013, all parties agreed to a stay in the .

! The Special Permit was a special permit for use as a “recycle center,” due to the fact that the Project
involved the use of recycled wood derived from construction and demolition waste as fuel.

1
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2.1a

Special Permit Case. ' . ' '

Plaintiff filed its unverified Complaint (12 PS 461494) on March 26, 2012, pursuant to G.
L.c.40A, § 17and G. L. c. 231A, § 1, appealing a decision (“ZBA Decision 1") of Defendant
City of Springfield Zoning Board of Appeals (the “ZBA”) dated February 27, 2012, which
revoked two building permits (the “Building Permits”) that the Springfield Building
Commissioner (the “Building Commissioner”) had issued to Plaintiff for the Project because
Plaintiff had not received the Special Permit. ZBA Decision 1 resulted from an appeal to the
ZBA by the petitioners, Michaelann Bewsee and William and Toni Keefe, (the “ZBA Decision 1
Petitioners™). Plaintiff also sought a declaratory judgment pursuant to G. L. ¢. 231A that the
Project does not require a special permit, the Project may be built as-of-right in the Industrial A
District, ZBA Decision ! exceeded the authority of the ZBA, and that the ZBA lacked
jurisdiction because the ZBA Decision 1 Petitioners lacked standing to bring the appeal? The
ZBA filed its Answer on April 12, 2012.° A case management conference was held on May 1,
2012. On July 30, 2012, the ZBA filed a Request for Transfer to the Hampden County Housing
Court Pursuant to G. L. c. 185C, § 20, to which Plaintiff filed an Opposition on August 20, 2012.
On August 29, 2012, the ZBA Decision 1 Petitioners (hereinafter the “Intervenors”) filed a
Motion to Intervene along with a supporting memorandum.*

Plaintiff filed its unverified Complaint (12 PS 468569) (together with 12 PS 461494, the
“Building Permit Cases™) on August 6, 2012, also pursuant to G. L. c. 404, § 17, appealing a

decision (“ZBA Decision 2,” together with ZBA Decision 1, the “ZBA Decisions”) of the ZBA
dated July 23, 2012, which revoked the same Building Permits that were revoked in ZBA
Decision 1, and G. L. ¢. 231A, seeking declaratory judgment that the Project does not require a
special permit. ZBA Decision 2 resulted from an appeal to the ZBA. by petitioner City Council *$

2 Plaintiff argued in the Complaint that the ZBA exceeded its authority in allowing the appeal because the
ZBA Decision 1 Petitioners did not have standing to bring the appeal. Plaintiff argned that the ZBA Decision 1
Petitioners would not suffer any injury that was special or different from the impacts to the general public. Because
this argument is not made on summary judgment and this court has received no support for this argument, the ZBA
will be considered to have acted within its authority in ZBA Decision 1.

? Inthe ZBA’s Answer, they raise the following affirmative defenses: 1. Failure to state a claim upon
which relief may be granted. 2. Failure to comply with the notice requirements of G. L. c. 40A. 3. Claims barred by
the applicable statute of limitations. 4. Claim underG. L. c. 40 barred because of insufficiency of service of process.

5. Claims barred by latches. Because no argument is presented for any of these affirmative defenses, this court treats
these defenses as waived. :

* No opposition was filed.

5 Plaintiff again challenged the ZBA’s authority in its Complaint. Plaintiff alleged that the City Council
did not have standing to bring the appeal to the ZBA becanse the Building Permits had already been revoked by
ZBA Decision 1. This argument is also not made on summary judgment and this court has received no support for
this argument; therefore, this court will deem the ZBA to have acted within its authority in ZBA Decision 2.

§ The City Council was not an original party to this case: on May 29, 2013, Plaintiff filed its Second
Amended Complaint, adding the City Council (together with the ZBA, the “Munjeipal Defendants”) as a Defendant.
On June 21, 2613, the Municipal Defendants filed their Answer to the Second Amended Complaint.

2

Attachment: Palmer Renewable Energy Decision (2752 : An Order to File Notice of Appeal)

Packet Pg. 4




2.1a

Plaintiff sought the same relief as listed in the March-26, 2012 Complaint. The ZBA-filed its. .- -
Answer on August 30, 2012, together with a Request for Transfer to the Hampden County
Housing Court Pursuant to G. L. ¢. 185C, § 20. _

On September 6, 2012, this court allowed the two Requests for Transfer of the Building
Permit Cases, and the cases were transferred to the Housing Court on September 17,2012, On
September 25, 2012, Plaintiff requested a transfer of the Building Permit Cases back to the
Permit Session of the Land Court. The ZBA filed a Memorandum in Opposition to Plaintiff’s
Motion to Retransfer to the Land Court on October 4, 2012. The Building Permit Cases were
transferred back to the Land Court in May-of 2013.

Plaintiff filed its Motion for Summary Judgment in the Building Permit Cases on
November 27, 2013, together with supporting memorandum, Statement of Undisputed Material
Facts, and Appendix containing the Affidavits of Victor E. Gatto, Dale T. Raczynski, Douglas J.
Kelleher (the “Kelleher Affidavit™), and Peter F. Dumning, Esq. On January 13, 2014, the
Municipal Defendants filed their Opposition and Cross-Motion for Summary Judgment, together
with supporting memorandum, Statement of Undisputed Material Facts, Appendix containing the
Affidavit of James T. Donahue, Response to Plaintiff’s Statement of Undisputed Facts and
Motion to Strike references to the Special Permit Casé.” The Intervenors filed their Opposition
and Cross-Motion on January 14, 2014, together with supporting memorandum, Response to
Plaintiff’s Statement of Undisputed Facts and Statement of Additional Undisputed Material
Facts. On January 31, 2014, Plaintiff filed its Reply in Opposition to the Municipal Defendants’
Opposition to Summary Judgment Motion-and Motion to Strike. On February 3, 2014, Plaintiff
filed its Reply in Opposition to the Intervenors’ Summary Judgment Motion, Affidavits of James
N. DiMaio (*DiMaio Affidavit”) and Dale T. Raczynski (Supplemental) (the “Racynski
Affidavit”), and Motion to Strike Portions of the Intervenors® Exhibits and Statement of
Undisputed Facts. Plaintiff filed its Opposition to the Intervenors’ Cross-Motion, the
Intervenors’ Statement of Undisputed Material Facts, and the Municipal Defendants’ Cross-
Motion on February 12, 2014. The Intervenors filed their Opposition o Plaintiff’s Motion to
Strike on February 18, 2014. On March 17, 2014, Plaintiff filed a Supplemental Affidavit of
Peter Durning (the “Durning Affidavit”) and a hearing was held on all motions; at that time the
matter was taken under advisement. A Decision of today’s date (the “Decision™) has been
rendered. In accordance with the Decision it is:

ORDERED and ADJUDGED that the Municipal Defendants’ Motion to Strike is
DENIED.

ORDERED and ADJUDGED that Plaintiff’s Motion to Strike is ALLOWED IN PART
and DENIED IN PART as follows: Exhibit A and the cover page of Exhibit B are stricken; ]
34-38, 42, and 43 of the Intervenors’ Additional Statement of Material Facts, the remainder of
Exhibit B, Exhibit C, and the Intervenors’ arguments regarding green woods chips and poisonous
gas are not stricken.

ORDERED and ADJU DGED_that there is an association with waste in the common
definition of incineration.

Attachment: Palmer Renewable Energy Decision (2752 : An Order to File Notice of Appeal)
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ORDERED and ADJUDGED that the term “ificineration” in Section 1401.3(n) of the
Springfield Zoning Ordinance (the “Ordinance™) is modified by the phrase “offal garbage or
refuse.”

ORDERED and ADJUDGED that the Municipal Defendants’ interpretation of the
Ordinance, that Section 1401.3(n) prohibits the burning of any product does not correspond with
the statutory purpose of Section 1401,

ORDERED and ADJUDGED that green wood chips are not refuse.

ORDERED and ADJUDGED that the Project will not emit poisonous gases as
contemplated by Section 1401.3(x) of the Ordinance.

ORDERED and ADJUDGED that although some deference should be given to the ZBA’s
interpretation of the Ordinance; in the case at bar such deference is outweighed by other factors. -

ORDERED and ADJUDGED that the Project does not require a speéial permit, and the
Building Permits should not have been revoked; as a result, the Bmldmg Permits are hereby
reinstated.

ORDERED and ADJUDGED that the Plaintiff’s Motion for Summary Judgment is

ALLOWED and the Municipal Defendants’ Cross Motion for Summary Judgment and the
]’_ntervenors’ Cross Motion for Summary Judgment are DENIED.”

P‘By the court. (Sands, J.)

- Attest:
Deborah J. Patterson
Recorder
ATRUE COPY
ATTEST:
Dated: August 14,2014 “Dibonak T Verbnser
RECORDER

7 As aresult of the foregoing, the parties shall notify this court as to the status of the Special
Permit Case and whether it should be dismissed. The parties shall so reply on or before September 2,
2014,

2.1a

Attachment: Palmer Renewable Energy Decision (2752 : An Order to File Notice of Appeal)

Packet Pg. 6




- e g

COIVII\/IONWEALTH OF MASSACHUSETTS
Land Court
Department of the Trial Court
12 PS 461494 (AHS)

PALMER RENEWABLE ENERGY, LLC,
~ Plaintiff,

ZONING BOARD OF APPEALS OF THE CITY OF SPRINGFIELD, BRENDA DOHERTY,
DANIEL MORRISSEY, HENRY NOWICK, MARIA PEREZ, JOSE GONZALEZ, and

WALTER GOULD,
- - .Defendants.

12 PS 468-56_9-(AHS)
PALMER RENEWABLE ENERGY, LLC,
 Plaintiff

et e M e - T PR

ZONING BOARD OF APPEALS OF THE: CITY OF SPR}NGFIELD BRENDA DOHERTY,
DANIEL MORRISSEY, HENRY NOWICK, MARIA PEREZ, JOSE GONZALEZ, and

WALTER:GOULD,

: Defendants.

bEcisION
Plaintiff Pa.lmer Renewable Energy, LLC ﬁled 1ts unverified Complamt (12 PS 449538)
(the “Special Permit Case”) on June 23, 2011, pursuaut t0 G.L.c. 404, § 17 and G. L. ¢. 231A, §
1, appealing a decision of Defendant City Council of the* City of Springﬁeld (“City Council™)

which revoked a special permit (the “Speci;,_e_tlféiﬁﬁt’,-’) whlch the City Copncil had issued to
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2.1a

Plaintiff on September 25, 2008; to construct a bioma‘is_s energy plant (the “Project™).! The City -

Council filed its Answer on August 3, 2011 .".O"n' August 12, 2011, the Conservation Law

Foundation filed a Motion to Intervene. Acase 'manaéément conference was held on August 17,

2011. On September 14, 2011, the com't'-;éigﬁied the "Ml'oﬁon to Intervene. On December 5, 201 1,

the parties filed a Joint Request for a Stay.- fpending Pléintiﬁ"s pursuing an as-of-right building

permit for the Project. At a status confercnce on May 28 2013, all parties agreed to a stay in the

_ Special Permit Case | )

Plaintiff filed its unverified Complairit (IZ:PS: 4‘61494) on March 26, 2012, pursuant to
L.c.40A, § 17and G. L. c. 2314, § 1, aﬁi;eaﬁagia:dééision- (“ZBA Decision 1") of Defendant
City of Springfield Zoning Board of Appeals ;(;pe--“zBA”)’ dated February 27, 2012, which
revoked two building permits (the “Building iP'éimifs’ijii:hat the Springfield Building
Commlssmner (the “Building Commzssxoner”) had 1ssued to P1_a1nt1ﬂ' for the Pro;ect because

Plaintiff had not received the Special Pem:ut ZBA Demsmn 1 resulted from an appéat to the
ZBA by the petitioners, Michaelann Bewsee and William and Toni Keefe, (the “ZBA Decision

Petitioners”). Plaintiff also sought a declaratory Judgment pursuant to G. L. ¢. 231A that the

G.

1

Project does not require a special permit, the Proj ect-'may be built as-of-right in the Industrial A

District, ZBA Decision I exceeded the authority of the: ZBA, and that the ZBA lacked

jurisdiction because the ZBA Decision 1 Petitioners lacked standing to bring the appeal? The

! The Special Permit was a special permit for use as.a “mcycle center,” due to the fact that the Project
involved the use of recycled wood derived from construction. and demohnon waste as fuel.

2 Plaintiff argued in the Complaint that the ZBA exceeded its authority in allowing the appeal because the

ZBA Decision 1 Petitioners did not have standingto bring the appeal. Plaintiff argued that the ZBA Decision 1

Petitioners would not suffer any injury that was special or different from the impacts to the general public. Because
this argument is not made on summary judgment and this court has received no support for this argument, the ZBA

will be considered to have acted within its authonty in ZBA Declsmn 1.

Attachment: Palmer Renewable Energy Decision (2752 : An Order to File Notice of Appeal)
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ZBA.filed its Answer on April 12, 2012 A,c.as_t}mana:g_?ment‘con;t.‘erence was held on May 1,-

2012. Onduly 30, 2012, the ZBA filed a Rélqugstfft;r .Tr;ansfer to the Hampden County Housing
Court Pursuant to G. L. ¢. 185C, § 20, to Wl’llch Plamtlﬁ'flled an Opposition on August 20, 2012.
On August 29, 2012, the ZBA Decision 1 P,etitio,nérs- '(h;reinafter the “Intervenors™) filed-a
Motion.to Intervene along with a supporting.meméxaﬁdﬁﬁ.“.

Plaintiff filed its unverified Complall-;'nt-l(_II'Zl'P'S'%:G?S 69) (together with 12 PS 461494, the
“Building Permit Cases™) on August 6, 2012, alsopursuant t0G. L. c. 40A, § 17, appealing a
decision (“ZBA Decision 2,” together with ZBAfDedis’io£ 1, the “ZBA Decisions™) of the ZBA
dated July 23, 2012, which revoked thesamaBmldmgPermlts that were revoked in ZBA
Decision 1, and G. L. ¢. 231A, seeking decl{a:&toﬁy'jud"gfient that the Project does not require a
special permit. ZBA Décision 2 resulted froman appcélifo. the ZBA by petitiotier City Council >

Plaintiff sought the same relief as ligted in ﬂleMaIch 26,2012 Complaint. The ZBA filed its
Answer en August 36, 2012, together with éﬁRequest-.for¥Transfér to the Hampden County

Housing Court Pursuant te G. L. c. 185C, §:20.

3 In the ZBA’s Answer, they raise the fc'xllc‘slvir@a’fﬁ'rx::fa’t'i\";'fér defénses: 1, Failure to state a claim upon
which relief may be granted. 2. Failure to comply with the notice requirements of G. L. ¢. 40A. 3. Claims barred by
the applicable statute of limitations. 4. Claim under G. L, ¢. 40 barred becanse of insufficiency of service of process,

5. Claims barred by latches. Because no argument is presented for any of these affirmative defenses, this court treats
these. defenses as waived. : . :

4-No opposition was filed.

5 Plaintiff again challenged the ZBA’s autherity in jts Complaint. Plaintiff alleged that the City Council
did not have standing to bring the appeal to the ZBA-because the Building Permits had already been revoked by
ZBA Decision 1. This argument is also not made on-summary judgrient and this court has received no support for
this argument; therefore, this court will deem the ZBA: 10 liave acted within its authority in ZBA Decision 2.

S The City Council was not an original pazty.‘"to this ‘cas'e: on-May 29, 2013, Plaintiff filed its Second
Amended Complaint, adding the City Council (fogether with the ZBA, the “Municipal Defendants”) as a Defendant.
On June 21, 2013, the Municipal Defendants filed their Answer to the Second Amended Complaint,

3
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Oﬁ‘SéptenibEr 6, 2012, this courta“tlowed this tWO Requests for Transfer of ’thé"BﬁiIding

Permit Cases, and the cases were u'ansfer;fed."té"thei'Hqﬁ'sing Com‘t on September 17, 2012. On

September 25, 2012, Plaintiff requested -a;tranéféfiof"tﬁef Buﬂding Permit Cases back to the
Permit Session of the Land Court. The ZBAﬁled a.Mémofandum in Opposition to Plaintiff's .
Motion to Retransfer to the Land Court oﬁf()_ctt;ibér 4,2012. The Building Permit Cases were
transferred back to the Land Court in May of 2013. '.

- Plaintiff filed its Motion for SummalyJudgmentm the Building Permit Casés' on

November 27, 2013, togethef with supporﬁné 'memdré.ndum ‘Statement of Undisputed Material
- Facts, and Appendix containing the Aﬂidawts of Victor E. Gatto, Dale T. Raczynskx Douglas .

Kelleher (the “Kelleher Affidavit™), and Petei' E. Durmng, Esq. On January 13, 2014, the

Mumclpal Defendants filed their Opposmo_n and .CrOS$7M0t10n for Summar’y Judgmerit, together

thh__m pportmg memorandum, Statement of Und1sputed Materzal Facts Appenduc conta:.mng the
Affidavit of James T. Donahue, Response to Plamuffs Statement of Undlsputed Facets atid
Motion to Strike references to the Special Permit Case.. The Intervenors filed their Opposition
and Cross-Motion on ‘Januazy 14, 2014, toéetﬁerwith -s'upporting memorandum, Response to
Plaintiff’s Statement of Undisputed Facts: and Statement of Additional Undisputed Material
Facts. On January 31, 2014, Plaintiff ﬁled 1ts Reply in; Opposmon to the. Mumclpal Defendants
Opposition to Summary Judgment Motlon and Motlon to Strike. On February 3, 2014 'Plaintiff
filed its Reply in Opposition to the Intervenors Summary Judgment Motlon, Affidavits of James
N. DiMaio (“DlMa.lo Afﬁdawt”) and Da.le T. Raczynskl (Supplemental) (the “Racynski
Affidavit”), and Motion to Strike Portions of the. Intervenors Ex]ublts and Staterdent of

Undisputed Facts. Plaintiff filed its Opposition tqth_e 'Intervenors’ Cross-Motion, the

2.1a
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2.1a

Intcrvenors’ Statemént of Undisputed Maté‘i“ial E acts, and the Municipa_l Defendants’ Cross-
Motion on February 12, 2014, The Intervenors fi led thelr Opposmon to Plaintiff’s Motion to
Strike on February 18,2014, 011 March 17 2014 Plamt1ff filed a Supplemental Affidavit of
Peter Durning (the “Durning Affidavit”) and a h@arrng. Was held on all motions; at that time the
matter was taken under advisement. . .
Summary jtrdg;:nent is appropriate \%}here’.tﬁerﬁ ;ar%:'no.genuine issues of material fact and
where the summary judgment record,entitlé“s-the.ﬁléirin“g?party to judgment as.a matter of law.

See Cassesso v. Comm’r of Corr., 390 Mass. 419 422 (1983), Cmty. Nat’] Bank v, Dawes, 369

Mass. 550, 553 (1976); Mass. R. Civ. P. 56(c)
" Ifind that the following material fa_é;ts: are not'ir’ri;iispute:
1. In 2008, the City Couﬁcil .issuedéthe Special Pem:ut to Plaintiff for the Project to use
. recycled wood derived from constructlon and demohtlon waste as fuel. The Project will be
located on approxrmately seven acres (“Locus”) ofan exrstmg thirteen acre asphait plant Iocated
at 1000 Page Boulevard in Springfield, MA.--,‘_'I'he_prgpq_s'Ed use of the Project is an electric
generating facility that will use a steam dﬁtfen_ﬁnbirte to generate 38 megawatts of electricity.
2. Because of hearings before the-MéSsD_E? 'arrctf{cbncems over potentially toxic air
emissions, Plaintiff determined to change its-r.'ourtie'-t)_f fuel from recycled wood to green wood
chips. “ i ._
3. Because of thfr chaﬁge in thePl‘OjGCt, }tlré.-:(stt'};('_,;buncii'.revokect the Special Permit in |
May 2011 ' | LoE
4. Plaintiff appealed the revocatmn of thc Specral Perrmt in the Spec1al Permit Case.

5. On June 30 201 1, the MassDEP 1ssued an Approval to Construct the Plant to Plaintiff,

Attachment: Palmer Renewable Energy Decision (2752 : An Order to File Notice of Appeal)
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2.1a

based on the use of green wood chips -,for’-fuei;". Lo S

6. On October 4, 2011, Pla.intiff.:appiiea.-t& ﬂie-*iBuilding_Commissioner for the Building
Permits as-of-right. ‘ S

7. On November 15, 2011, the Buﬂdlng Eoiﬁfn’i'ssioner issued the Building Permits to
Plaintiff for 1) site grading and storm draifﬁa‘ge controlin preparation for construction and 2) to

installing a reinforced concrete foundation for a-‘-ﬁl'tlﬁéf_i_275' tall steel power plant stack, both _

relative to the Project. Locigis locatad jiﬁ;an-lﬁdﬁsﬁigmzaﬁin'g“bisuiét under the Springfield
Zoning Ordinance (the “Ordinance™). |

8. On December 15, 2011, the Inﬁérveﬁéﬁ{sléﬁ;ﬁhe»City‘CounciI- edch seperately appealed---
the Building Permits to the ZBA. = %

9. On January 25;2012; a public hearing was held before the ZBA to-addtess the -
Intervenors appeal. ' '

10. On February 27, 2012; the ZBA issued ZBA Decision 1 vihich revoked the Bildis

Permits because they were “invalid as in violation-of the Springfield Zoning Ordinances.” The

ZBA determined that-

The apparent intent of Sectibn 1401'.36"15? isto require a special permit for
any commercial activity that involves; a) incineration or b} dumping or
reduction of offal, garbage or other refuse. The term ‘inciheration’ is not. -
defined in the ordinance ang, therefore, the common dictionary definition

is to be applied to determire the intended meaning not that used in various
states statutes or regulations. Webster’s’New Collegiate Dictionary, .
copyright 1975 by G. & C. Merriam Co.; defines “incinerate” as “t6 cause
to burn to ashes” and “incinerator” as “one that incinerates.” Incineration
under the ordinance applies to all commercial burning of products, not
only waste products by a non-municipal:entity.

11. ZBA Decision 1 was f_iled vnththe Spnngﬁeld City Clerk on March 8, 2012.
12. On July9, 2012, a public hearing was held to address the City Council’s appeal.

6
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2.1a

13. On July 23 2012, the ZBA 1ssued ZBA Dec1s1on 2, revoking the Buﬂdmg Penmts
based onthe exact same factual findings used: to suppart ZBA Decision 1.

14. ZBA Decision 2 was filed with the Sp.l,-ingﬁ‘(f;l_dCity Clerk on July 23, 2012.

15. All applicable decisions-and appe‘eﬂscef the -ﬁﬁildmg Permit Cases were made under
the 1971 version of the Ordinance. -

16. Section 1401.2 of the Ordinanqg-.cre_ates_én' %-Of-ri-ght use for buildings erected or
used for “ajll other manufacturing, fabricaﬁng,_'-ﬁrécessiipg,: storage, retail or service uses
EXCEPT those listed in Section 1401-3 below.” » .

17. Section 1401.3(n) of the. Ordinance states that

The following uses {shall =be-=pett'ed 1n an Industrial A Zoning District] only
when authorized as a special permit by thé City Council, subject to the general
_provisions prescribed in Secion 2005..., .

n. Incineration, reduction of or dumpingof offal, garbage or refl.lse ona
commercial basis, EXCEPT where controlled by the municipality.

18, The C1ty of Springfield has a Wzdespread practlce of burmng commercial products

that dates back to before the Ordmance was enacted.

19, The City of Springfield has never before gra‘nted_, or even considered, an application -
for a special permit in regards to commercial burning of non-waste products under the
Ordinance. l

20. The Project will process green wood chips -iﬁto electrical energy for sale and
distribution to the public, and such green woécl chlpsshall consist of clean (uncontaminated)
non-forest- woody material, such as tree stems,;branclies.;-stumps, and brush from sources such as
commercial tree.care. service and landscaping ﬁrms,state and municipal free and brush rémoval . ...
operations. . - | ’

21. The Project will emit 13.2 tons per yearof.gaseous Hazardous Air Pollutants (HAPs)
7.
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2.1a

and 13.4 tons per year of gaseous ammoma

22. Following an appeal proceedmg, the MassDEP found that the Project’s Air Plan

Approval granted on June 20, 2011 was iz comphance with the law and regulations.”
********_ﬁs****)lﬁ.*fm**-*!ﬁ*******

Motions to Strike

There are two motions to strike before thls court forthis matter:-one motion by the
Municipal Defendants and another by Plamtlﬁ’

The Municipal Defendants have ; ovcd to.strike-all mentions. of the issuance and

rcvocauOn of the Special Permit to operate an ener‘gyﬁfaci}ity Specifically, the Municipal

Defendants rcquest that the following be: sincken 111[ 8 17 and 20~22 from Plaintiff’s Statement----
of Matenal Facts, 1] 7-19 from the sectlon of Plamhﬁ’s Memorandum of Law in Support of its
Motion for Sunttary Todginoit ontitied “Zoning Periniting of the Plant- The City Coundil
Special Permit,” ] 7-10, 12-14, and 17:19 of th‘e'A‘ﬂi&avit of Victor E. Gatto, and 7 7, 18, and
19 of the Affidavit of Dale T. Racynskl "I'hef Municipél'DéfendantS»argue that these paragraphs
should be stricken because the Speeial Perm1t Case Is not relevant or beneficial in resolving the
issues in the summary judgment mouon, and wﬂl only add unnecessary additional materials to

the record.

Even though the parties have agreé&miafsmy'bﬁ'the matter of the Special Permit Case, -
and the-only matter currently before this courtls whether the incineration of greeni wood chips is
an as-of-right use or requires a special pefmit;"the ;issueﬂ:regarding the Special Permit-is -
inextricably intertwined with the Building Permit Cases, not for the validity of the ZBA’s

decision in that matter, but as part of the 'pj?oceiiral history of this case.
; g
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- As aresult, I find that the M.u.ni9ip&i‘%D§f%1iéa§t§ifMoﬁon to Strike is DENIED.

II. Plaintiff’s Motion to Strike

Plaintiff has moved to strike portioﬁs‘-.'df thé'.iﬁtéfVenors’ summary judgment materials.
Spec1ﬁca11y, Plaintiff requests that the follong be stncken 91.34-38, 42, and 43 of the
Intervenors’ Additional Statement of Material Facts, as well as Exhibit A, Exhibit B, Exhibit C,
and portwns of the Intervenors’ brief that. a) charactenze green wood chips as waste and b)
discuss poisonous gas from the Project. Plamtﬁ:f argues Ihat 19 34-38, 42, and 43 of the
Intervenors’ Additional Statement of Materjal Facts and Exhibit A do not comply with Land
Court Ruie 4 or Mass. R. Civ, P..56. Plaintiff also argucfs that the cover page of Exhibit B, which

contains Appendix E of Plaintiff’s Notice o&?_Pfojcct;_Cha;ﬁge, should be stricken because this:

cover page belongs to Appendix D.’ Plaintiff also ;a;gues?fhat. the remainder of Exhibit B, as well

as Exhibit C and the arguments arising. thereﬁjom, Sﬁouldlf-be stricken because they misconstrue
the cyidqn'c_:é;-éé indicated by Plaintiff’s evidence.-tﬁat suggests the contrary.

The paragraphs of the Intervenors’ Additional Statement of Material Facts need not be
stnokcn, because Plaintiff has already dlsputed these paragraphs in its response to the Intervenors’
Statement of Material Facts. Exhibit A contains a letter 10 the Intervenors from the Department
of Public Health. This exhibit was not referenced in aqy‘pl‘eat-iings, depositions, answers to
interrogatories or admissions, and is not ‘supportcc!“by_an-'_@fﬁdavit; therefore, Exhibit A should be
stricken. To the extent that the cover page of 'E%hibit B is- misleadiﬁg because it is a-cover page

belonging to a different exhibit, the cover pa-gé Aonl')lf of EXhlblt B should be stricken. Exhibit B
and C need-not be-stricken just because Plaintiff and .the._;iﬁtervenors’. interpret the facts. ..
differently. The Intervenors® arguments regarding-the g’réei:l wood chips and poisonous gas

should not be stricken, even though they were not eleli'ci-ﬂy raised in the Complaint or Answer, |
y | e
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because these arguments were made bcfbreihé ZBAand are referenced in ZBA Decision 1; .
therefore, these issues were raised impliciﬂy'_iﬁ,-fhe .attéCk and defense of ZBA Decision 1.
As a resit, I find that Plainﬁﬂvsbeﬁon 10 Stnke is ALLOWED IN PART and DENIED
43 of the Intervenors® Additional Staten;'cnt‘:of Matenal F acts, the remainder of Exhibit B, _

Exhibit C, and the Intervenors’ arguments: regardmg;;éfeen woods chips and poisonous gas are

1Ot StiCKeR:- e« e ___p_m___,_,p S
otion for Summary Judgment _ E
“Any person aggrieved by a decisipn'@f "tflie‘fbt;é'i'd‘ of appeals or any special permit

granting authority...may appeal to the landcourt tdepafﬁnent.” G.L.c. 40A, § 17. Plaintiff ¢laims-
to have been aggrieved by the ZBA Deciﬂé.ions =aﬁd-ch;ilénges the Validity of the ZBA Decisions *
as they relate to whether a special penmt 15 needed for mcmeratlon, as defined in Section

1401 3@ of the Ordinance, resdtmg from the Projs ect and whether the PrOJect is enﬂtled#b*the -
Building Permits, “The court shall hear all cwdence pertinent to the authority of the board... and

determine the facts, and, upon the facts- 50 determmed annul such decision if found to-exceed the

authority of such board.” 1d;: -The Land Court may aIso ‘on appropriate proceedings make -

binding declaratlons of right, duty, status and other Iegal relations sought thereby...in any case in’
which an actual controversy has arisen an‘dds speclﬁcalgly set fourth in the pleadings.” G. L. c.
231A, § 1. 'Whether or not the Project recﬁlire's*é.f;spebi&l permit is such an actual controversy.

Plaintiff argues that the Project does not ifivolvé incineration ot the handling of offal, -

- garbage, or refuseon a commercial'basis-,'_._whi‘éh*féquirgya‘s‘pecial permit: - Plaintiff farther o -

7 Although these arguments are mentxone:d in ZBA Decision 1, it is unclear whether the ZBA based their-
decision on either of these arguments. s »
R
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argues that the Project is an as-of-right use, -raly:ing- on Sg_étion_ 1401 of the Ordinance, which
al-lows,.-in an Industrial A Zoning District, as;af-fight"‘ﬁianufactlning, fabricating, processing,
storage, retail- or service uses EXCEPT those hsted in Sectlon 1401.3 below.” Therefore,
Plaintiff argues that the Building Permits should nnt have been revoked.  The Municipal -
Defendants argue that the Project is not‘anf:assqf—nght_ use because of Section 1401.3(n) which

requires -a special permit for “incineration, -'IEductidn-of;ﬁr dumping of offal, garbage or refuse on

a commercial-basis, EXCEPT where ;contré‘lled:by—-the@imic;ipality.i’ _The Municipal Defendants.

contend.that the. Project requires a special permlt because it involves-incineration and thus falls -

undenSeqﬁem—MOl—.-3(11)-.<» The Interveners-ji)in-imiheﬁMﬁnicipal Defendants arguments, andin. ...

o L v
addition argue that even if Plaintiff’s interprétation-of Seetion 1401.3(n) were correct, the Project

would still need a special permit because -.~tha§P»’rojsefc;‘wo§ﬂd be-burning waste, as-well as-emitting
~ poisenous gases, which is prdhibited under Section 1401';3(:()-.

] eDéﬁniﬁon-ofImcinerati.Qn_,

The Ordinance does not explicitly déﬁﬁé;-ff,incinei;ation,“ thus the common definition
should be applied. Bld’g Comm’r of Franléi;'z_;,’ j-48‘:Mass.‘i:f:App. Ct. at 717; Livoli v. Zoning -B d. Of
Appeals, 42 Mass. App. Ct. 921,922 (“[We are to-respect the plain meaning of words in
accordance with common usage.”). . “We ci';ér’iv‘e the 3wer¥15? usual and accepted meanings from
sources presumably known to the [by—law’é_] enéctors,- such as their use in other legal contexts
and dictionary definitions.”? Franﬁngham!(:ﬁnic, Inc. v, Zoning Bd. Of Appeals; 382 Mass. 283,

290, quoting Commonwealth v. Zone Book, Inc s 372 Mass 366, 369 (1977) Plaintiff

K 'Ihe Dummg Afﬁdav1t points out that the Intemanonal Bulldmg Code lists “refuse mcmerauon” asa
Moderate Hazard. The International Building Code was incorporated into the Ordinance when the International
Building Code was adopted by the Eighth Massachifsetts State:Building Code. 780 CMR 101.1.. Section 200 of
Article IT of the Ordinance outlines how the definitions amd clasmﬁcatlons of the Massachusetts State Building Code
were adopted and made part of the Ordinance. ‘ o
1.
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references case law, historical context of‘ihe'Giﬁy-oﬁ:quﬁngﬁeld and this particular provision,. - . ...

other provisions of the Ordinance and o&iar ordiﬁéndes_:-cited therein, and dictionary deﬁniﬁons-"—to
- show that the verb “incinerate” is usuallyassoclated W1th waste and refuse, and was not -

concerned with incineration in general ? fbriexampfe;the list of prohibited uses in Industnal -
Park Districts contained in Section -1'302‘-‘9f Article XIH of the'Ordiﬁance, which closelﬁ parallels
the list in Section 1401.3, includes: “[i]nq:ineratiOn'cxeépt for the destruction of wastes resulting
from the primary use of the land and in comphance ‘with the provisions of ARTICLE XIII
Industrial Park Districts.” Itis clear in th_i-‘s--sﬁbsecﬁdn:;that*the'draﬂerﬁ contemplated the term™
“incineration” to be limited to the bmningfdf waste. Itls unlikely that the draftersintendedto -
apply a different definition of incineration'in Sectim_i"liilO‘l thanthat used in: Section 1302, -

The- ZBA:applied the Webste:‘"sNéwﬂoHegiaté Dictionary definition-of incinetate; “to~ -
cause to burn to ashes” and concluded that the Ordmance applied to the commercial burnmg of -
all products not just waste. While the Mumclpal Defendants point. aﬂt that chctmnary
definitions support both their interpretation as well as Plaintiff’s-interpretation, they give no
indication as to why they chose to rely-on this particular dictionary definition-in isolation®
Plaintiff cites to numerous definitions-of -tiie:various;forms of the word “incinerate™that refer to’

the burning of waste. Furthermore, Plainﬁﬁ?highli'ghtsf-the fact that the definitions of incineration

? Plaintiff also questions why the ZBA did not also require a special permit for incineration, prohibited by
Section 1401.3(n), when it issued the Special Permit for arecycling center, prohibited by Section 1401.3(gg): the
origihal proposal also ifvolved combustlon of ; non-waste matenals albext a different matenal than that contemplated
by the current Project. . _ ,

1 The ZBA appears to have purposely oi:éﬂiaokéd’thé définition followmg “incinerate” in Webster § New
Collegiate Dictionary which defined “incinerator”.a as “one that mcmerates especially a furhace or container for
incinerating waste materials.”

12
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. adopted by the U.S, Congress, Massachusetts Legislature and MassDEP" all refer to
incineration:in respect to waste., This: provuies strong ev1dence that the common definition, not
the isolated dc_ﬁmtlon the ZBA adopted, rsfsrs,-tq.:me'-bumlng_ of waste.

As.aresuit, [ find that there,is an ass'osiafi,bn_jzvitﬁlwgste in the com:ﬁon definition of

incineration. .

Plaintiff points out that under the -Mmﬁc_ipal.l_)efsndants’ interpretation of the Ordinance,

since the Industrial A Zoning District is th'e"'.only .di-str.ict "IWhere incmeraﬁon with a special permit

is allowed, burning of any products would not be allowed in any other district in the City. The

Municipal Defendants rely on the gramma.r m the Ordmancc relative to Section 1401.3(n) as

: supportmgthe -ZBA: Becls1ons——~—~m~—~-—— u L e s e e

The Ordinance should be mterpreted in accordance with the principles of statutory

- cogstruction -‘jBId’g‘Comm r of Franklin, 4,8._Mass.:'App;_s*}Ct.- at 717; APT Asset Mgmt., 50 Mass.
App. Ct.fa_t 138. A statute should be interpfeted' to .creaté'.a “consistent and barmonious” whole.
Livoli, 42 Mass. App. Ct. at 922. “We are to avoid-an. absurd result when the language is

susceptible to sensible meaning.” Id.; ommonwealm v, Barber, 143 Mass. 560 562 (“[Wlhen
the.context shows that this cannot be followed literally without reaching an absurdity, itis
reasonable 10 hold that such was not the interit of the legislation, and that such an interpretation

should be rejected...even if strict grammatical co'ils'ftlructi-bn should demand otherwise.”).

A. Modification of “offal. garbage or refise”

-Plaintiff-argues that even if the: gsnsrai dsfimtlon of incineration did not regard the. .. . .

' MassDEP defines an incinerator as “aiiy. artldle, machihe equipment, confrivance, structure, or part of a
structure, used primarily for the reduction of Combustible: waste(s) by bumning.” 310 CMR 7.00.
13 -
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bummg of waste, the placement of “mcmeratton” msectlon 1401.3(n) suggests that it is-modified
by “offal, garbage or refisse,” and that the ZBA’s mterpretanon disregarded this modification by
interpreting “incineration” in isolation. 'IheMumc1pa1 Defendants argue that the interpretation”
of incineration, standing alone, was not unreasonableor absurd because incineration is set off
from the rest of the clauge by a comma, The Mumelpal Defendants also argue that if they had

interpreted incineration to apply to “oﬁ‘al garbage Or: refuse ” it would have made the presence of
“reduction of” in the clause redundant; as’ opposed to" then' mtetpretation that gave “incineration™
and “reduction of” separate meamngs _ )

The general rule of statutory and grammatlcal constructton that states that a modifying -
clause refers only to the last antecedent, is. only meant to be utilized to “ascertain the legislative °
intent, and is not to be adopted to thwart sueh an mtent‘r” Selectiiati of Topsfield v, State Raging
Com 324 Mass 309, 312 (1949). Furthermore, a prmmpal of statutory construction “leads us to

relate the words in question to the assocla.ted words: and phrases-in the statutory context A M&ﬁg :

Comm'r of Franklin, 48 Mass. App. Ct. ai 7 17-.1'8' (The?ideﬁniﬁon of “'towers” was determined
based on the other terms listed in the prouis‘ioﬁ;); Selectman, 324 Mass. at 313 (All parts should .
be “construed as consisterit with each'otherfso' as10 form a harmonious enactinent to accoianSh
its manifest purpose.”). ‘The Massaehusetts' Appeals Court determined that the “tower” listed in a
Franklin by-law did not allow for a freestandmg cell pl;one tower, because the common theme
apparent from the other terms contained in that same provision was elements of a building, not

freestanding structures. Bld’g Comm’r of FMQ 48 Mass. App Ct. at 717-18. Slmﬂarly,
the instant case; the common theme of Sectton 1401 3(n) is methods of dealing With offal; *
garbage or waste. If incineration was not intended to-—-als’o refer to offal, garbage or waste, the

drafters would have separated incineration--ﬁom ‘.,“‘re'duction of or dumping of offal; garbage or .
14

Attachment: Palmer Renewable Energy Decision (2752 : An Order to File Notice of Appeal)

Packet Pg. 20




. refuse” by creating two separate subs_ectioﬁs‘: ratﬁér. than just separating by a comma, See

Moulton v. Brookline Rent Control Bd, 385 Mass. 228: 232 (1982) (In determining which

provisions;were modified by the phrase, the:court- determlncd that-separation by a comma

suggestsa closer.association than would a sérrﬁcolon':-wlﬁch separates independent clauses.). In .

the list of prohibited uses contained in Seciéiﬁﬁ -13"02' ofthe Ordinance, incineration is listed in 2
separate subsection frem “reduction.of or dumpmg of offa.l garbage or refuse” because

~ incineration is'modiﬁed by a clause allomn‘g‘ JIICIHEI:aIIOﬂ:Of certain types of waste. This
suggests that when drafting Scétion 1401, .tiigﬁ;%draf@éﬁs‘-,céﬁlbineﬂthese two subsections because
they intended incineration, rcduction.oi;;and_-;-duné_tﬁiﬁg: ofto all be modified by “offal, garbage or

refuge.”

- The MUnieiiaa—l—_Défendants-’--inierpret&tionék)iiSééﬁon--l 401.3(n).1eads to an absurd result-.-

it includes incineration, which ﬂley'claim-is not restﬁctéé to burning of waste, in a subsection

- that othemse. provides restrictions to: the treatment of oﬁ'al, garbage and-refuse. Furthermore,

| based on the grammatical rules applied by the ZBA the: remamder of Section 1401.3(n) would
not make sense because, according.to the Z_BA;--the camma after*“offal”-would set it off from
“garbage or refuse.” If offal, garbage and refus’e«:_wererfaﬁ..meant.to..modify reduction of and
dumping of, then by the same rule of: senteﬁce structure utilized by the drafters, they must also
modify incineration. The Municipal Defeﬁdants"argluhént that “incineration” and “reduction of”
would beredundant if incineration was restricted to the.burning of waste is also unpersﬁasive.
Section 1302 permits the incineration of certamtypes Bwasts i subsecsion. twelve,' but bans

Cre e S T S NI JLTE T e PP S

12 «ncineration, except for the destruction-of wastes fesdiﬁng from the prima:j( use of the land and in
compliance with the provisions of ARTICLE XIIt Industrial Park Districts.”-Section 1302(12)
15 o
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the reduction of all. offal, garbage, or-reﬁ_ise‘-in subsccﬁen-fourteen“s. These two.subsections.:. -. .:
would directly contradict each other ﬁthedraﬁershadnot intended “reduction” to referto a."
process other than incineration; thereforé;}_i; is unreasonable to conclude that incineration isnot
modified by “offal, garBage or refuse” Justbecause -‘-fré_duction of” is also modified by “offal; . -
. garbage or refuse.”4 .
As a result, I find that the term mcmerauonm Section 1401.3(x) of the Ordinance is-
modified by the phrase “offal, garbage or refuse:” . -

. Modification of CoercaIBurnm -
Plaintiff argues that even if the deﬁﬂ.iﬁoni ofiﬁéineration did not include waste, and
incineration was not modified by the clagf’se-f‘offal; gaiﬁage or refuse,” the froject still would not -

fall under this restricted category becauses‘flainﬁﬁ" vviﬁ;;_;zot be -bunﬁng green wood chipson a
“commercial basis.” Plaintiff argues that;ihe -pufpase-of the Project is to produce energy, not the
servioe of burnmg green-wood chips. . Nef%ﬁer*thé-Muﬁibipai'Defendants nor the Intervenors; ="
respond to this argument. Because this court has already determined that incineration is modified

by “offal, garbage or refuse,” this argument ﬁeedrnot- be-addressed.'®

The express intent of the Ordinance vfith:r'espe;cﬁ to-the Industrial A District; as set outjn. -

B “Reduction of or dumping of offal, 'gai"Bég‘e, or refuse.” -Section 1302(14).

" Plaintiff cites to Gilmore v. City of Qu incy, 346 Mass: 22, 25 (1963), where the court applied‘a similar.
2zoning ordinance which prohibited “incineration, reduction, or dumping of offal, dead animals, garbage or refuse on
-2 commercial basis...” o the contested rubbish incinerator, The main issue in that case was whether fhe city’s zoing

ordinance was properly amended. The grammar of that statute is different from the grammar in the Ordinance,
mnaking it clear that both “incineration” and “reduction” are modified by “offal, dead animals, garbage or refuse.” If

this is not considered to be redundant, Section 1401.3(n) should not be considered redundant either if incineration is
modified by “offal, garbage or refuse.” - : '

¥ 1t should be noted that Plaintiff’s argurnent iri this fegard-does not appear unreasonable to this coust. -
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Section- 1400, s to, “make provisions for the full tange of industrial and business uses compatible

with a major urban center. However, special review and-approval is required in the case of

certain,potentially hazardous or obnoxious iuses:,f’.’ -P;la:infiff argues that it would be inappropriate .

to.find that the burning of any material Woulcl reqmre a spec1a1 permit in Industrial A District.
Such.an-interpretation is overly broad and would encompass any business that operates a
commercial heater or boiler in the Industrial A D—lsmpt-,:;‘dn:ectly contradicting the Ordinance’s

" intention to “make provisions for the full rang&sfmdusmal and.-business uses.” See Springfield

447 Mass. 408, 415 (2006) (the literal
meaning of the statutory provision was rej;é;ctgc;.ﬁecauééit resulted in a “flagarant betrayal of the
étatutory purpose.”). | |
. The Kelleher-Affidavit-states that the— bummg«oﬁcommerclal products. was widespread

throughout the City of Springfield When thc Ordmance was enacted, anid that this practice
remaaggs _;_gg;_;_;ies_pread today; yet; as:Plamt;ﬁf_‘pomts_;—.qut;;tt.ie ZBA has never granted,.or denied,.an
application for a special permit for the conﬁ;i‘.l'ercial burmng of products other than waste. Even
though the ZBA cannot lose authority granted by -the Ofc_}iinanr.:e by failing to exercise that
authori-ty,- “Just as established- practice-:mayi'shed ﬁlig‘hi;..jqﬁ'ffthe extent.of power.conveyed by general
statutory language, so the want of-.asserti_oxi-"o‘fpowcr.ilny'_-:‘.:ﬁlose who presumably would be alert to
exercise it is cqually-signiﬁcant in determining whetherfr:-such power was actually conferred.”

Simon, 395 Mass. at 246 quoting FTC v. Bunte Bros 312 U.S. 349 352 (1941).

The Municipal Defendants pomt out that mcmera’aon of any product, whether it be waste

or not, can be unhealthy, particularly in a densely-papulated.mdusmal area. Plaintiff, however, .

contends that the simple burning of products does not have the hazardous potential of burning

waste. F urthermore as the practice of bummg products 48 SO, w1despread in-the C1ty of
17 .
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_ e e

Springfield, to allow: the=Zoning..B-oard-io-}re"gulatemis-'useithrough» the issuance of speeial . = - -
permits would give the Zoning Board “rdﬁng- and vittually tmlimited power to discriminate as to

uses between landowners similarly situzted.SCIT. C.

App. Ct. 101, 108 (1984) (the Zoning -At:'fdiata’ti'esthﬁﬁ-zoning ordinances should apply l'mifﬁrm;ly-'
within a district, and any exceptions to I;ﬁifﬁl’Iﬁl‘tY‘th;taHOW for special permits should not result
in such “roving and virtually unlimited ~p‘ower;’f’);' o

As aresult, I find that the MimiCiﬁa.l" Defenﬂaﬁfs""ihtélpretaﬁon, that Section 1401 .3-(#)'0f

the Ordinance prohibits the buming of any product; does ot correspond with the statutory. -

T

purpose of Section1401.-~ - Sl B N

II. The Intervenors® Arguments
The Intervenors joined in the Mimicipal -Defc_ﬁ&ants’- arguments as discrissed, supra, and
individually raise the following two arguments:- 1) th'at"l green wood chips are waste and thus
 cannot be birned without a'spécial permif, and 2) ﬁatﬁ-'fhe Project will emit poisonious gases st
also require a special permit, | |
A. Green Wood Chips--

The Intervenors argue that regardlgéjsi"of what is’ifound to be the correct interpre’tation- of
incineration, Section 1.401.3(11) is still-appiibablé.td t]'ié".l.’rojebt because green wood chips are -
“refuse.”¢ In support of this argument, th'é Intervenorstefer to a mention of “waste wood” in.
Plaintiff’s Notice of Project Change filed W1th the fM%ssDE.P as an admission by Plaintiff that

green wood chips are refuse.

In response, Plaintiff argues=‘-that--g;9¢niv‘wbdi-"eh,ifs arenot waste: The Raczyaski . =~

= Although it does not appear that the ZBA revoked the Building Permits based on this argument, and the
Municipal Defendants do not join the Intervenors in-pursuing this argument on summary judgment, this court will - -
address this issue because it was also raised by the Intervenors at thie ZBA level.

18
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Affidavitexplains that waste wood is a.te.m;xl.s@de{emééé-that is not harvested and collected.
The Racyznski Affidavit further explains.ﬂiat Lt}ﬁS'qqatégdry of wood was only used as a
comparison peint in a study, included in Plﬁintiff’s _Notffzje of Project Change (the
“Environmental Impact Study™), of the ¢m‘.i-sSion' of fgree;#housef gases from wood that decayed
naturally, as.opposed to the green wood chips:that would'be burned by the Project. The DiMaio
Affidavit-also definitively states that green wood chips are not only not a waste, they are a
valuable commodity. -The-green-wood: GhlpS are: purpeseiy collected;-chipped, transported,.and ...
sold; not disposed of as a useless-or unwanfed matenal Furthennore, the MassDEP stated that

Plaintiff’s proposal to bum- green wood ch1ps d1d not consutute the burning of solid waste. -
As aresnlt, I find that green wood.chlpsarg:not;:reﬁzse. _

C e ...B‘ . POiSOD.OUS’GaS' P _‘_.... _,.__.__......., .._‘.1.' -

The Intcrvenors contend that the. Pro;ect aIso reqmres a special permit under a different
sectlon of the Ordmance Section 1401. 3(x), Wthh proh1b1ts uses.that emit “poisenous-gases.”
The Intervenors argue that because the MassDEP Condmonal Approval stated that the Project
will create and emit gaseous Hazardous AmPallutants (HAPS) the Project may cause cancer or
other serious health effects. The Intervenors, hewever prowde no ev1dence to support their

conclusion.
Plaintiff argues that the emi'ssions_ﬁ::g_')m- the -Pro_'iégi't will not fall within the category of
poisonous gas prohibited by Section 1401 3(x). As discﬁ_.s__.sed- above, Plaintiff conducted its own
research in the Environrnental Impact Study;regardﬁzg_tﬁ%impact.of greenhouse gases resulting
-+ from:the Project-and found the burning of . green wood . chlps to be carbon.neutral, astherewasno . .

difference in emissions between green Wood ch_tps that decayed naturally and green wood chips

that were burned. SRR
SET I

Attachment: Palmer Renewable Energy Decision (2752 : An Order to File Notice of Appeal)

Packet Pg. 25




2.1a

The Raczynski Affidavit points outthat Section 1511.1 of the Ordinance dictates that
compliance with MassDEP air pollution regulations is the standard for determining compliance
with the O;dinance. The MassDEP mmally .i‘-s"sued;' after an extensive review process, a -

- Conditional Air Plan Approval on June. :3&-'*'2071‘1'- Afber an adjudicatory proceeding, the

MassDEP confirmed that the Project’s Azr Plan Approval complies with the law and regulation

on September 11, 2012. MassDEP conclude'd; 'Tthat»-th‘e; COncentrations of potential HAPs and
ammonia that would be released into the ; air are not pmsonous The Intervenors presentno
ewdence to suggest that either the MassDEP’s estlmate of the anticipated levels of HAPs is
incorrect, or that the conclusion that at th0se~ ant:clpated Icvel—s the HAPs are hot dangerous is
incorrect. The Racynski Affidavit notes: tfhat MassDEP ‘would not have issued an Air Plan
Approval to the Project if it would emit po1sonous gases

As aresult, I find that the Project: W111 not-emit'poisonous gases as contemplated by
. Sectmn 1401 3(x) of the Ordinance, - v

IV. Deference to the ZRA
The parties agree that the meaning.of a‘phfas‘é-‘iji a zoning by-law is a question of Taw, not

a question of fact, Bld’

Comm’s of Franklisiv. Dispatih, 48 Mass. App. Ct. 70, 713/(2000);
APT Asset Mgmt. v, Board of Appeals of Melrose, SO-Mass. App. Ct. 133, 138 (1999), and

therefore, this review is de novo. G tav-.-.;‘all- iver Hous. Auth., 453 Mass, 614, 620 (2009);

City of Lawrence v. Civil Serv, Comm’ n, 66 Mass. App Ct. 309, 311 (2006) "With respect to

deference, Plaintiff argues that the ZBA is glven deferenoe only if its interpretation is ona

“legally tenable-basis” and not on Whetheﬁ_:_:t*i‘s.“reason;aiblé'.""” See

Gloucester, 59 Mass. App. Ct. 68 (2003). :The Mutiicipal Defendants argue that they are entitled- -

to deference in their interpretation of the Ordinance, and that the courts must give deference to
20
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. their interpretation upless sych interpretation:is unreasonable, even i

out a different way. In this regard, the MumelpalDefendants point out that Plaintiff admits tﬁat
the wording of the Ordinance might g,ive_:,, “s@mq guppqrtf%ffbr the Municipal Defendants’ strict
reading of the Ondiﬁaqce. The. Intervenors also a.rguetha:t the Municipal Defendants’
interpretation of the Ordinance is entitled ’;gl,_df:fe:rlenég_g#}ess it is unreasonable, and that in the
ZBA.Decisions the ZBA gave a lreasonable mte:pretat;onof tl;te Ordinazice.

- While statutory interpretation is‘geﬂeraily:_j_hej duty of the courts, an administrative
agency’s inferpretation of a statute is given-'é‘o‘ﬁne -Weight.-';nd deference, as long as that

. interpretation is not.incorrect.!”_Shirley Wa‘}'__,__sid Ltd. P’ship v. Bd. of Appeals, 461 Mass, 469,

475 (2012).(“We accb,rd deference to a locaflf'bq_ag.“_d’.s _réaépnable.‘intezp:ctaﬁon of its own zoning
by law, with the caveat-that an incorrect inteipretation- ofa statute...is not entitled to deference.”)

(internal citations removed); E. Cas. Ins. Co.v. Comm’.rféf Ins,, 67 Mass. App. Ct. 678, 683

ity of Bawtence,-66 Mass. App. .Cf::;'af-Bll I;:;-;(Whén the issue is a question of law, the

commission is “not accorded the substaptial-jdéfefeﬁcq typ:cally afforded the commission.”);
Britton v. Zoning Bd. .of Appeals, 59 Mass. App _Qt.-_-6_8;._-73_ (2003) (“[I']hé épproach' is
deferential only to the extent that the court éive’s .‘sbme‘i-léi‘aasure of deference’ to the local
board’s inierpretation of its own zoning by-lé\%{.?’); APM___SS&H\/IgmL 50 Mass. App. Ct. at 138
(Some measure of deference given to thb':boérd*fs interpretétion.). “[AJlthough interpretation of
the by-law is in the last'énallysié a judicial 'fii;ic'tioh, defeféhce is owed to a local zoning board’s

home grown knowledge about the history and purpose ofits town’s zoning by-law.” Duteau v.

T T ————

7 A statutory interpretation is considered to:be incorrect if the interpretation is contrary to the “plain and
unambiguous terms” contained in the statute, School:Comm. of Springfield v. Board of Educ. 362 Mass. 417, 441
n.22 (1972). Co Cen T A
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Zoning Bd. of Appeals, 47 Mass. App. Ct.664;669:(1999). In the instant case, the ZBA has. . ...

admitted that they have never before hadtoaddressthls provision; therefore, their local

~ knowledge about this particular provision: and-its hlstory appears to be limited.

to properly enforce its by-laws,

While acts of a municipality’s oﬁcers éanﬂofﬁi:ife used to forfeit the municipality’s ability -

Bid’ C ’l'fF T

48 Mass. App. Ct. at 715, it should be

noted that the City Solicitor, Associate Clty Sohertor, and Building Commissioner, are all of the

opinion that the PI‘O_] ect does not involvei mcmerauon, -as contemplated in the Ordinance, and

does nof require a special permit. o

As aresult, I find that although 'somé:deferencé should be given to the ZBA’s

interpretation of the Ordinance, in the case at bar:such deférence is outweighed by other factors.

Remedy

As aresult of the forcgomg, I ﬁnd that the Pro_}ect does not require a special permit, and

the Buﬂdmg Penmts should not' have been revoked as a resuIt, the Buﬂdmg Perniits: ar@«hereby

reinstated. The Plaintiff”s Motion for Sun;mary Iudgment is ALLOWED and the Municipal

Defendants’ Cross Motion for Summary :T-gdgment-gndf{_the Intervenors’ Cross Motion for -

Summary Judgment are DENIED.!¥

Judgment to enter accordingly.

,éi,g,,,;—

AlexanderH Sands, III
Justlce

Dated: August 14,2014

® As a result of the foregoing, the partles shaIl notlfy this court as to the status of the Special

Permit Case, and whether it should be dismissed. The partles shall so reply on or before September 2,

2014,
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

LAND COURT
DOCKET NO. 12 PS 461494 (AHS)
DOCKET NO. 12 PS 468569 (AHS)

PALMER RENEWABLE ENERGY, LLC
Plaintiff, NOTICE OF APPEAL
VS.

ZONING BOARD OF APPEALS FOR THE
CITY OF SPRINGFIELD,

BRENDA DOHERTY, DANIEL MORRISSEY,
HENRY NOWICK, MARIA PEREZ,

JOSE GONZALEZ, AND WALTER GOULD

Defendant

N N N N N N N N N N N N N N

NOTICE OF APPEAL

The City Council for the City of Springfield, Massachusetts ("Springfield City Council™)
hereby gives notice that it appeals from the Judgment entered in the above captioned matter on
August 14, 2014. Annexed hereto as Exhibit A is a certified copy of the vote taken by the
Springfield City Council which authorizes the filing of this Notice of Appeal.

Respectfully submitted,
SPRINGFIELD CITY COUNCIL, Appellant

Date: September 11, 2014 By:
Michael A. Fenton

Springfield City Council, President

36 Court Street

Springfield, MA 01103

Email: mfenton@springfieldcityhall.com
Phone: 413-787-6170
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